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[bookmark: _Toc54167396]POLICY 
The purpose of this policy is to provide clear, consistent and fair disciplinary procedures that enables the governing body to comply with its responsibilities under employment legislation and best practice, including ACAS guidelines and regulation 7 (1) of the School Staffing (England) Regulations 2009 (amended 2015). 
The aim of this policy is to help employees achieve and maintain high standards of conduct. It sets out the procedure that ensures allegations of unsatisfactory conduct are dealt with fairly, consistently and promptly.
This means that:
· No disciplinary action will be taken against an employee until the matter has been properly investigated, but it will be progressed promptly. In the event of a disciplinary hearing being arranged the employee will be advised of the nature of the allegations and the potential consequences of the allegations i.e. written warning, final written warning or dismissal, beforehand and in writing;
· The employee will be given the opportunity to state his or her case before any decision is made;
· In reaching a decision on appropriate disciplinary penalties managers will take into account all of the circumstances including those put forward in mitigation by the employee;
· At all stages of the procedure the employee may be accompanied by a work colleague or a trade union representative;
· No employee will be dismissed for a first breach of discipline except in the case of gross misconduct. 
· The procedure may be implemented at any stage if the alleged misconduct warrants such action; and
· Every employee has the right to appeal against any disciplinary action taken under the formal stages of the procedure.
Examples of behaviour that may be considered gross misconduct are listed under APPENDIX 7  - EXAMPLES OF MISCONDUCT.  This list is not exhaustive and it should be read alongside the relevant Code of Conduct for any employee.
The governing body’s rules and standards apply to all employees and are summarised in the employee’s statement of terms and conditions, policies and associated documents, and the relevant Code of Conduct.
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This policy and procedure applies to schools with full delegated status as laid down in Herefordshire Council’s Local Management of Schools (LMS) Scheme.  
This policy and procedure applies to all employees who work in a maintained school, but can be applied to Voluntary Aided, Trust Schools and Academy Schools. All Community and Voluntary Controlled schools where the Local Authority is the legal employer must follow this policy and procedure. The governance arrangements for Voluntary Aided, Trust schools and Academies are different in that the governing body is the legal employer as opposed to the Local Authority. Therefore, the procedure may be varied in accordance with the arrangements at the school.  Voluntary Aided Schools should, of course, keep the Diocesan Authorities informed of any action they intend to take. Where Voluntary Aided, Trust schools and Academies develop their own arrangements, and are responsible for consulting with the relevant trade unions.  These arrangements must be communicated to HR Services.
The Disciplinary Policy and Procedure applies where the issues involved are under the reasonable control of the employee. These include negligence, lack of application on the part of the employee, or problems resulting from an employee’s inappropriate attitude (‘can but won’t’). This is distinct from where the problems are due to the result of the employee’s inability to undertake the duties of their post due to insufficient skill or aptitude (‘would but can’t’). 
Where the reason is not within the control of the employee, e.g. ill-health, lack of training, or the changing nature of the job, HR002 (SCCH) Managing Performance Policy for support staff or HR001 (SCH) Teacher Capability Policy and Procedure, HR006 (SCH) Managing Attendance Policy and Procedure (or HR021 (SCH) Probationary Policy (for employees who are employed on NJC terms and conditions and new to local government) will be used instead. All policies can be supplied at request by the Headteacher or nominated representative.  However, where an employee’s absence level has been investigated and the absences have been deemed to constitute an abuse of the occupational sick pay scheme the employee will be dealt with under the disciplinary procedure.   
[bookmark: _Toc54167398]SUPPLY TEACHERS
In some cases schools may need to consider an allegation against an individual that is not directly employed by them.  Supply teachers whilst not employed by the school, are under the supervision, direction and control of the governing body when working in the school.  Whilst the disciplinary procedure does not apply to non-employed school personnel, the school should still ensure any allegations are investigated properly.  Consideration should be given to redeploying the supply teacher to another part of the school, if appropriate, whilst the investigation is carried out.  Schools should work closely with the employing agency, but take the lead on the investigation as they have direct access to children and other school staff that may need to be interviewed as part of the investigation.  Any disciplinary hearing arising from the investigation would be undertaken by the employing agency (Keeping Children Safe in Education, September 2020).
[bookmark: _Toc54167399]INFORMAL DISCIPLINARY PROCEDURE
Headteachers should speak with the employee, privately and at an early opportunity, if there are any concerns about the employee’s conduct.  This enables the headteacher or nominated representative to clarify the acceptable standards of behaviour.  The headteacher or nominated representative will need to ensure that the employee understands what they need to do, when, and how this will be monitored or reviewed in future. Prompt action by the headteacher or nominated representative in such circumstances will help avoid the necessity to resort to formal procedures later on and will assist the employee to improve.
The headteacher or nominated representative will keep brief notes of the discussion and action agreed, and will confirm the main points of the discussion to the employee in writing afterwards so that both parties have a record they can refer to.   ,(TEMPLATE 1 – MGT INSTRUCTION)
This discussion is not a disciplinary hearing. If it appears that the issue is more serious than at first anticipated the meeting should be terminated and the formal procedures below followed. 
[bookmark: _Toc54167400]FORMAL DISCIPLINARY PROCEDURE
[bookmark: _Toc54167401]FACT FINDING/INVESTIGATION
When alleged misconduct has been identified or an allegation of misconduct is made, they will be investigated by a member of the Senior Leadership Team, the Headteacher, a nominated representative or HR Services.  The investigating officer should have no conflict of interest regarding the case. 
The role of the Investigating Officer is to consider and investigate the alleged incident objectively, and determine whether the case should be referred to a disciplinary hearing.
The terms of reference for the investigation must be clearly determined (TEMPLATE 2 - INVEST TORS). 
The investigation must be completed as soon as possible, and be thorough, impartial, proportionate, and fair. The investigation can include:
· interviews with the employee concerned 
· Interviews with third parties such as witnesses, colleagues, and members of the senior leadership team
· Reviewing CCTV footage, emails and internet usage, where this is allowed under school policy
· records in relation to timekeeping, written records and documents
· a search of the employee’s person or property with their permission. 
Where necessary and on an exceptional basis (usually for fear of reprisal) the identity of witnesses may be kept confidential, although this cannot be guaranteed.(TEMPLATE 6 – INVEST INVITE (W))
Where an employee is called to attend an investigatory meeting, it will be made clear that whilst it is not a disciplinary hearing, the investigation could lead to a disciplinary hearing if circumstances warrant such action. (TEMPLATE 5 - INVEST INVITE (E))
If an employee wishes to be accompanied at an investigatory meeting (by a trade union representative or work colleague), they should request this of the Investigating Officer. 
Where alleged misconduct is about corporate abuse of systems, or similar, a strategy meeting will be held between HR Services, the headteacher / chair of governors and legal services if appropriate, to decide how best to approach the investigation. 
If there is a requirement to interview a child as part of the investigation it should be undertaken without delay.  The child should be accompanied by a trusted adult during any meeting and care should be taken to ensure they are put at ease.  
The Investigating Officer will ensure that notes are taken of the questions asked during any investigatory meeting, and the responses given. A suitable school based employee i.e. clerk to governors, personal assistant will be invited to attend the meeting by the investigating manager for this purpose, or an external note taker will be appointed.   Where this is not possible, a permission will be sought to record the meeting and this will then be transcribed, and a copy given to the employee.  These notes will form the investigating officer’s record of the meeting, but a copy will be provided to the employee and where applicable  their representative for information, following the meeting.  The employee and their representative should ensure that the notes are accurate and a true record of the meeting. The employee and their representative may, if they wish, submit a note to the Investigating Officer if they believe the management record is not accurate.  This will then be attached to the Investigating Officer’s notes and form part of the case records should a formal disciplinary hearing be necessary.(TEMPLATE 7 – COVER LETTER) Each employee should sign a copy of the notes of the investigatory meeting. The signed copies will then from part of the investigating officer’s report. Agreement by email confirmation will also be acceptable.  Where a child has been interviewed, the trusted adult should sign to confirm the notes are a true reflection of the meeting.
Once the investigation is concluded the investigating officer will complete TEMPLATE 4 – INVEST SUMM and send it to the headteacher, nominated representative or chair of governors (in cases of potential dismissal) [to be known as the Disciplining Manager], who will consider the recommendation.  If it is decided to hold a disciplinary hearing the necessary arrangements will be made by either the headteacher or nominated representative or clerk to governors as appropriate.  The investigating officer will present their report and findings at any disciplinary hearing that are subsequently arranged.
If it is decided not to hold a disciplinary hearing the Disciplining Manager should write to the employee to confirm this and to set out what arrangements, if any, are necessary to ensure a smooth return to normal working (TEMPLATE 9 – INVEST NFA).
[bookmark: _Toc54167402]CONSIDERATION FOR SUSPENSION
In exceptional circumstances where an allegation of gross misconduct has been made and it is considered that the employee cannot remain in the school during the investigation process, it may be necessary to suspend the employee on normal pay.  
· This is not in any way a disciplinary measure and does not prejudge the outcome of the investigation.  
· Any decision to suspend will be made in accordance with the Staffing Regulations by the headteacher or chair of governor in consultation with HR Services and confirmed in writing.
· The suspension must be for as short a period as possible and be reviewed by the headteacher or chair of governors every 10 working days. 
· Careful consideration should be given to the circumstances of the case and the employer should consider whether the arrangements that would have been achieved by the suspension could be obtained by alternative arrangements for example redeployment or providing an assistant to be present when the employee has contact with children.  It may also be appropriate to consider paid leave as an alternative to suspension. Such thought processes will minimise potential professional reputational damage to teachers that can result from suspension where an allegation may later be found to be unsubstantiated, unfounded or malicious. 
· Where an employee is suspended they will receive a letter confirming the terms of their suspension and the alternatives considered and why they were not deemed appropriate in this instance.
During any period of suspension the employee shall not attend his or her place of work other than for attending investigatory interviews and/or disciplinary hearings. The employee must not contact other employees, partners, governors, pupils, parents, or elected members (except as a constituent) of the council, or access the council’s communication and information networks, without prior consent from the headteacher or chair of governors. The employee must comply with any requests from their headteacher or nominated representative to return items of council or school property, for example keys, laptop, etc. for the period of suspension. They should make themselves available during normal working hours. 
The only exception to this is that if the employee has any queries they may contact their nominated contact person. The contact person will be nominated by the headteacher or nominated representative and is there to listen to the employee’s worries, pass on answers to their general queries and make arrangements on their behalf to allow them to prepare for their involvement in the investigation. If the employee wishes to contact any witness in the course of the investigation, take annual leave (where applicable) not previously authorised, or notify of any sickness, this should be done via the contact person. In allowing access for the employee to prepare their own case, the role of the contact person will be to make appropriate arrangements, with the consent of the headteacher or chair of governors, for the individual to have access to the relevant information either by passing the information to them or allowing them direct access with appropriate supervision. If the individual needs to contact a possible witness arrangements for this should be made via the contact person. This process should in no way impede the right of the employee to prepare their own case. If necessary time scales may be extended to allow sufficient time for this to take place. Breaches of these requirements during suspension may lead to separate disciplinary action.
Communication regarding the reason for absence should be agreed with the Employee.  In a situation where the employee is asked for information regarding the reasons for their suspension by other members of staff, this matter should be reported immediately to the headteacher or nominated representative.
Pay during suspension will be at the employee’s current rate of pay.  E.g. If they were on half pay whilst absent due to sickness immediately prior to being suspended, their suspension will be paid at this rate.
Further guidance on suspension and the process to follow in these circumstances may be found in APPENDIX 3 – GUIDELINES FOR SUSPENSION
Criminal Offences.  If the manager considers that the alleged conduct may constitute a criminal offence, such as theft or assault, or if a criminal conviction comes to light that potentially impacts on the employee’s suitability to perform their duties, s/he should seek immediate advice from HR Services.
Allegations against members of staff regarding a safeguarding issue in school. Any allegation against a member of staff where it is alleged that:
· The member of staff has behaved in a way that has harmed a child or may have harmed a child
· Possibly committed a criminal offence against or related to a child
· Behaved in a way towards a child or children, that indicates he / she is unsuitable to work with children
The Local Authority Designated Officer (LADO) must be informed immediately before any action is undertaken at school level. The LADO is responsible for advising and monitoring cases of this nature. Where it is determined that a police investigation is necessary this will take precedence over the internal school investigation. 
Allegations made about trade union officials. With the consent of the employee, a full-time union official may be informed and the case discussed with him/her prior to any disciplinary investigation/hearing being arranged.
Disciplinary and Grievance. Where an employee raises a grievance during a disciplinary process or during any disciplinary meeting it may be necessary to suspend the disciplinary process while the grievance is dealt with separately.  Where possible this will be dealt with by a different Senior Manager.  Where the disciplinary and grievance cases are related, it may be possible to deal with both concurrently. Should this be the case the Chair of the meeting should decide if it is appropriate to continue or suspend the meeting to ensure there is no conflict of interests, bias or discrimination.
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It is extremely important that when an allegation is made, that the school make every effort to maintain confidentiality, and guard against publicity while an allegation is being investigated or considered.
Witnesses must be advised on the purpose and confidential nature of the interview and that they must not discuss the investigation with people outside of it. 
Parents and carers of children named in an allegation should also be made aware of the requirement to maintain confidentiality about any allegations made against school staff as set out in section 141F of the Education Act 2002 (para 233-234).  The deliberations of a disciplinary hearing or the information taken into account in reaching a decision cannot normally be disclosed but the parents or carers of the child should be kept informed during the process, and notified when it has been concluded.  It is not appropriate to share the specific outcome of any hearing.
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Upon receipt of TEMPLATE 4 – INVEST SUMM the disciplining manager will undertake the following action:                  
Write to the employee outlining the allegations, the basis on which they have been made, and asking them to attend a disciplinary hearing (TEMPLATE 8 – HEAR INVITE). A minimum of five working days’ notice will be given of the hearing.  The disciplining manager will endeavour to hold the disciplinary hearing within 15 working days of receipt of the summary of investigation form. If the employee’s representative (see para 5.3.4) cannot attend on the proposed date, the employee or the employee’s representative can suggest another reasonable date and time for the hearing, normally no more than five working days after the date originally proposed. The five day limit may only be extended by mutual agreement.
In addition to enclosing a copy of HR003 (SCH) Disciplinary Policy and Procedure, any documents that the investigating officer will refer to during the disciplinary hearing should also be sent to the employee (i.e.  TEMPLATE 4 – INVEST SUMM, the investigating officer’s notes of investigatory meetings, copies of witness statements etc.), along with the names of any witnesses who will be attending the hearing at the investigating officer’s request. A copy of the letter requesting the employee’s attendance at the hearing will be sent to HR Services for information (where appropriate) and, if the employee has requested, a copy will be sent to their work colleague/trade union representative.
Right to be accompanied: The employee has the right to be accompanied at all formal stages of the disciplinary procedure, including appeals, by a trade union representative or work colleague. This right does not apply to informal stages. No companion from an external source, other than a trade union official, may accompany the employee, unless this is agreed as a reasonable adjustment.
The companion should be allowed to address the hearing to put and sum up the employee’s case, respond on behalf of the employee to any views expressed at the meeting and confer with the employee during the meeting. The companion does not however have the right to answer questions on the employee’s behalf, address the meeting if the employee does not wish it or prevent the employee from explaining their case.
Evidence and witnesses: The employee, or their representative, must provide copies of the documentation to which they may refer, and the names of any witnesses they wish to attend, to the nominated contact  at least two working days prior to the disciplinary hearing.  It is the employee’s responsibility to inform their witnesses of the date, time and location of the hearing.  
Failure to attend: If the employee fails to attend the disciplinary hearing without notifying the school or providing a medical certificate for absence, through circumstances beyond their control  at the time the meeting was arranged, the disciplining manager should write to the employee advising of an alternative date for the disciplinary hearing (TEMPLATE 10 – HEAR FAIL), If the employee’s work colleague or trade union representative cannot attend on the proposed date, the disciplining manager will suggest another reasonable date, normally no more than five working days after the date originally proposed. The five day limit may only be extended by mutual agreement.   If the employee fails to attend the re-arranged hearing the disciplinary will proceed in the employee’s absence, and the employee will be notified of the outcome of the meeting in writing (TEMPLATE 11 – HEAR FAIL 2), normally within 5 working days.
Format of the hearing: The disciplinary hearing will include the following:
· The investigating officer will present the finding of his/her investigation.  The employee and/or their trade union representative/work colleague will have the opportunity to ask questions of the investigating officer, and witnesses (where present).  The disciplinary manager may also ask questions of the investigating officer.
· The employee and/or their trade union representative/work colleague will then present their case, and the  investigating officer and disciplinary manager will have the opportunity to ask questions of the employee, and of any witnesses called. The employee, rather than the representative, must answer questions relating to matters of fact.
· Witnesses will attend in person, should appear one at a time and should only be present whilst they are giving evidence or are being questioned.  Where a witness is unable to attend, the disciplining manager will take into consideration their statement but may reduce the weighting given to the statement.

· Both parties will be invited to sum up their cases in the order in which they were presented .  

· The hearing will be adjourned while the disciplinary manager makes a decision. Where possible a decision will be made during the adjournment. However it is essential that the disciplinary manager gives due time and attention to all the information provided at the hearing and in doing so it may not be possible to make a decision on the same day. The disciplinary manager will keep the employee informed of how and when they will be communicated to in accordance with the policy.
The disciplining manager or panel of governors will ask at any stage, questions they need of the employee, investigating officer and any witnesses. A representative from HR Services may attend the hearing to provide appropriate advice and guidance to the disciplining manager or panel of three governors hearing the case and to ask any additional questions in order to ensure the panel have the full information. The employee’s representative will be able to address the hearing and put questions, but other than in exceptional circumstances the employee must answer any questions put directly to them. Notes of the hearing will be taken by a suitable note taker arranged by the headteacher or nominated representative / governing body. A copy of the hearing minutes will be provided to the employee and their representative, following the hearing, normally within 5 working days.
Outcome and sanctions: The disciplining manager or panel of governors will decide the appropriate disciplinary measure, if any, following a consideration of the facts, any statement put forward by the employee in mitigation, and on the balance of probability that the employee breached the rules of conduct. The measures open to the manager are:
· No disciplinary action. Applicable where there is insufficient or no evidence to support the allegation(s). If appropriate the headteacher or nominated representative or panel of three governors should bring to the attention of the employee any concerns about any of their actions, which whilst insufficient in themselves to warrant a disciplinary penalty, should be avoided in the future. Any such concerns should be followed up in writing, and may be given as a Management Instruction.
· First Written Warning. If conduct is unsatisfactory the employee will be given a written warning.  Details of the required improvements necessary and the consequences of failure to achieve/adhere to these within a specified timescale will be given in writing. This warning will be disregarded for disciplinary purposes after 12 months.
· Final Written Warning. If the offence is sufficiently serious, or there is no improvement in standards, or if a further offence of a similar kind occurs, a final written warning will be issued.. Details including the reason for the warning, the consequences of further failure or repetition, and the timescales required for improvement will be provided in writing. This warning will be disregarded for disciplinary purposes after 24 months.
· Extension of Existing Live Warning.   Where a final written warning is in place, but the disciplining manager or panel of governors decides that dismissal is not proportionate, they may extend an existing warning by up to 24 months, as an alternative to dismissal.
· Dismissal. If the conduct has failed to improve, or if a further similar offence occurs, the normal consequence will be dismissal with notice or payment in lieu of notice. In cases of gross misconduct the normal consequence will be summary dismissal (without notice or pay in lieu of notice).
In determining a disciplinary measure the disciplining manager or panel of governors will, in consultation with HR Services (where applicable), give consideration to the following:	
· the warning level detailed in the disciplinary procedure relevant to the type of misconduct 
· the nature of the misconduct and any warnings imposed in similar cases in the past
· the employee’s disciplinary and employment record (experience, position, length of service)
· any special circumstances  that constitute mitigating factors that will mean that it is appropriate to adjust the severity of the penalty
· whether the proposed warning level is reasonable considering all factors of the case
· any training, or additional support that may be required. 
Normally the decision will be communicated to the employee at the reconvened hearing, following an adjournment to consider the information presented.  In any event the decision will be put in writing to the employee, normally within five working days of the hearing.  In very exceptional circumstances the decision may be deferred in which case the reason for the delay, along with an expected timescale will be put in writing to the parties.  The final decision letter will explain,  how the employee can appeal against the decision, should they wish (a copy of the letter should be sent to HR Services). (TEMPLATE 12 – HEAR NFA, TEMPLATE 13 – FIRST WRITTEN, TEMPLATE 14 – FINAL WRITTEN, TEMPLATE 15 - DISMISSAL)
Duration of warnings: Provided the employee’s conduct has remained satisfactory throughout the duration of the warning period, all reference to the warning should be removed from the employee’s file. If an employee is absent during the period of any formal warning being in force the warning will be extended by a period equivalent to the total absence from work. Any such extension must be confirmed in writing to the employee.
The ACAS Guidelines state that except in agreed special circumstances any disciplinary action taken should be disregarded for disciplinary purposes after a specified period of satisfactory conduct or performance. This period should be established clearly when the disciplinary procedure is being drawn up. A decision to dismiss should not be based on an expired warning but the fact that there is an expired warning may explain why the employer does not substitute a lesser sanction.

Further, where a pattern emerges of lapses in conduct soon after the expiry of warnings and there is evidence of abuse, the employee’s disciplinary record should be borne in mind in deciding how long any current warning should last.
Sanctions relating to allegations of child protection should remain on the employee’s file until the person has reached normal retirement age or for a period of 10 years from the date of the allegation if that is longer.
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Any complaint or concern about the conduct of the headteacher should be reported to the chair of governors. The chair of governors will follow the procedure as outlined in section 3. 
The chair of governors may appoint an investigating officer to the investigation, where this is considered appropriate - see above.
The chair of governors is advised to seek advice from HR Services before any action is taken under these procedures.
The chair of governors should inform the Director - Children and Families of any allegation of misconduct against the headteacher and immediately in all cases of gross misconduct where there is a potential for the headteacher to be suspended.
The chair of governors should take reasonable steps to ensure that confidentially is maintained in the case of any allegations against the headteacher. Under no circumstances should the case or the alleged incident be discussed or considered by governors prior to disciplinary proceedings. Any governor who has been involved in any discussion on the case (with the exception of the chair of governors as the Investigating Manager), and any staff governors, will be prohibited from taking any part in a subsequent disciplinary panel or appeals panel.
Where it is determined that there is a need for a detailed investigation beyond the scope of the chair of governors, the Director - Children and Families should be notified.
The chair of governors, governor disciplinary panel and the appeal panel should give due regard to any advice issued by the Director of Children’s Wellbeing or their nominated representative. 
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The governing body in maintained and voluntary controlled schools is responsible for establishing procedures in relation to the dismissal of staff.
The governing body may delegate the function of dismissal to the headteacher where this is appropriate.
The decision to delegate this function should be fully documented, and governing bodies may use a standing order for this purpose.
Where a governing body has delegated the function of dismissal to the headteacher, the school should notify the local authority and HR services.
Where the functions have been delegated to the headteacher, the headteacher cannot delegate this function to another person or persons. 
The local authority has a statutory duty to send a representative to all proceedings relating to the dismissal of any teacher, and offer advice. Any advice offered by the local authority at these proceedings must be considered by the governing body when reaching a decision.
A member of HR Services has delegated responsibility to represent the local authority and perform this function on behalf of the local authority. 
All advice offered by the representative and decisions made by the governing body in the light of that advice should be fully documented.   
For community and voluntary controlled schools, the governing body must notify the local authority, in writing, if it determines that any person employed to work at the school should cease to work there and the reasons for that determination.
The local authority must terminate the employee’s contract (with or without notice as appropriate) within 14 days of the date the notification was issued by the governing body. 
1. 
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If a sanction (warning or dismissal) is imposed the employee has a right of appeal. All appeals must be made in writing by completing TEMPLATE 16 – APPEAL FORM within five working days of receipt of the written notification of the decision. If no appeal is lodged within the given timescales, the matter will be closed, unless an extension has been mutually agreed due to exceptional circumstances.
The grounds on which the employee can appeal are:
· This procedure was not followed, and / or
· The finding of the disciplinary hearing was unreasonable, and / or
· The findings of the disciplinary hearing are disputed on a point of fact that may have influenced the outcome, and / or
· New, or additional, information has come to light which was not available at the time of the hearing.
Any appeal against any level of sanction should be sent to clerk to governors for an appeal panel to be convened.
The appeal panel will consist of a panel of three governors who have not been previously involved with the case, and are not members of staff. The appeal hearing will also be attended by the disciplining manager/chair of the disciplinary panel and the investigating officer.
The clerk to governors will write to the employee to invite them to an appeal hearing (TEMPLATE 17 – APPEAL INVITE). The employee should be advised in the letter that they have the right to be accompanied by a trade union representative or work colleague at the hearing.
A minimum of five working days’ notice will be given of the appeal hearing.  If the employee’s representative cannot attend on the proposed date, the employee may suggest another reasonable date no more than five working days after the date originally proposed. The five day limit may only be extended by mutual agreement.
A copy of the letter will be sent to HR Services for information where applicable. The appeal panel will normally  be arranged within twenty working days of receipt of the appeal letter.
The appeal will be a review of the evidence considered and will not normally involve a full re-hearing unless additional information is available.
The employee must provide copies of any documentation they wish to refer to, to the clerk to governors, at least three working days prior to the appeal.  
The appeal panel consisting of three governors will nominate a chair to conduct proceedings.
The appeal hearing will normally be conducted as follows with the chair of the hearing having the discretion to adapt the process to meet the circumstances of the case and depending on whether or not the appeal is a full rehearing:
· The chair of the hearing will introduce the participants and their roles, check that everyone has the correct documentation and explain what is going to happen
· A representative from HR Services may attend the appeal hearing in order to provide appropriate advice and guidance to the panel of three governors hearing the case. If HR Services have been involved in the disciplinary hearing stage, the HR representative at the appeal stage must be a different HR representative to the one who attended the disciplinary hearing.
· The employee (and/or their representative) will present their case/summary submission to the chair/panel.  The disciplining manager and the investigating officer and the panel, including the HR representative, will have the opportunity to ask any questions.  The employee, rather than the representative, must answer questions relating to matters of fact.
· The investigating officer will outline the case to the panel.  
· The disciplining manager may be called as a witness by either party.
· The employee (and/or their representative) and the panel, including the HR Services representative, will have the opportunity to ask questions.
· Both sides will sum up their cases (no new information can be introduced at this stage).
· Both sides will adjourn while the appeal panel (and their adviser) consider the information and make their decision (normally this would be expected on the same day).
· The panel will ask both sides to return and inform the employee of their decision.
The options available to the appeal panel are:
· Uphold the appeal and dismiss the disciplinary sanction
· Substitute a lesser level of disciplinary sanction
Dismiss the appeal and uphold the disciplinary sanction.  The decision will normally be confirmed to the employee in writing within five working days of the hearing (TEMPLATE 18 – APPEAL OUTCOME). The decision made on appeal will be final and where dismissal is upheld the effective date of termination shall be the date on which the employee was originally dismissed/given notice of dismissal. If appeal against dismissal is upheld the employee’s pay and continuous service will be restored from the original date of dismissal.
If the appeal is upheld then all records relating to the disciplinary hearing must be removed from the employee’s file.
A copy of the letter will also be sent to HR Services.
[bookmark: _Toc54167408]NOTES
The timescales to complete the stages listed above will be adhered to wherever possible but are not binding on the governing body. 
The governing body reserves the right to seek assistance from suitably experienced and/or qualified external experts at any stage in the procedure, in the interests of seeking a satisfactory outcome for all those concerned.
Record Keeping. The clerk to governors is responsible for recording any hearing conducted by a panel of governors. 
The records of any meetings concerned with discipline are likely to be classified as sensitive data. The records must be relevant, accurate, confidential and secure.
Documents pertaining to a case which has been found to have no merit will be securely destroyed.  
In applying this procedure the governing body will pay due regard to providing reasonable adjustments under employment legislation to an employee who has a disability.
Action initiated under one procedure may be changed to an alternative procedure if investigation of the circumstances indicates this would be more appropriate.
Collaboration of Governing Bodies. The Schools Governance (Collaboration) (England) Regulations 2003, S.I 1962 and as amended by the School Governance (Roles, Procedures and Allowances) (England) Regulations 2013, S.I. 1624 Part 1 Regulation 4, enable the governing bodies of two or more maintained schools to work together in relation to staffing functions including dismissal. These provisions allow schools to draw on a wider pool of governors for the purposes of the disciplinary processes.
A school wishing to use collaborated governors should seek advice from HR Services regarding the engagement of collaborated governors and the procedure to follow.
Referral to professional bodies. The Teaching Regulation Agency requires an employer to consider referring cases to them when the employer:
· has dismissed a teacher on the grounds of serious misconduct
· or might have done so if the teacher had not already resigned
For further details go to:
https://www.gov.uk/government/collections/teacher-misconduct
Where employment finishes due to a child protection allegation, whether resignation, dismissal or non-renewal of a fixed term contract; the matter should be referred to the Disclosure and Barring Service. This would also be necessary if the employee is removed from working with children.
However, where the employee has resigned, non-renewal of a fixed term contract or has been removed from working with children, the employer will still need to continue the formal procedure in order to reach a formal decision in respect of the allegations.
For further details go to:
https://www.gov.uk/government/publications/dbs-referrals-form-and-guidance
Copies of the policies and procedures referred to in this document are available from, your headteacher, or HR Services.
If you need further assistance with this document please refer to your headteacher or HR Services. 
[bookmark: _Toc54167409][bookmark: Review]COMPLIANCE
Failure to follow this procedure may impact on good employee relations and the reputation of the school and governing body as a good employer. In addition, it may result in the governing body breaching employment legislation, incurring financial penalties and / or damage to its reputation.
[bookmark: _Toc33532738][bookmark: _Toc54167410]IMPACT ON THE SCHOOL PRIORITIES
The policy provides clear statements about headteacher and employee responsibilities to ensure that the conduct of all school employees is of a high standard. This procedure supports schools in delivering excellent teaching and learning and enables the governing body to effectively meet its key school priorities.

[bookmark: _Toc54167411]AWARENESS REQUIREMENTS
Headteachers and employees will be informed about this policy and procedure via appropriate communication channels.
[bookmark: _Toc54167412]MONITORING
The Director Children and Families is responsible for ensuring implementation and review of this policy and procedure for local authority schools. The governing body is responsible for adopting and implementing this policy and procedure.
HR Services and Assistant Director of Children and Families will be notified of any cases where it is concluded that the policy was breached.  The notification will indicate whether there are any changes or improvements required to the policies, procedure, training, support or any other aspect of the school’s approach to disciplinary matters.
HR Services will monitor the effectiveness of the policy through information received via feedback from Headteachers and employees through, for example, management team meetings and exit interviews, as well as the numbers of employees using this procedure. 
[bookmark: _Toc54167413]REVIEW
This document will be reviewed after three years unless circumstances demand a review before then.
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APPENDIX 1 - DEFINITIONS AND RESPONSIBILITIES
DEFINITIONS
The meaning of some key words and phrases, for the purposes of this policy, are explained below:

Work Colleague. A current employee of Herefordshire Council based in a Herefordshire maintained school.

Headteacher. The person responsible for leading and managing the school, and has delegated powers to ensure all matters of discipline are appropriately managed. References to the headteacher shall include any nominated deputy headteacher / line manager acting on his / her behalf. In the case of teachers, the headteacher or in his / her absence, the deputy headteacher may act on his / her behalf.

Panel of governors. This is a panel of three governors who are used for any potential dismissal hearing and any appeal hearing. Where governors have been involved in the disciplinary they are then precluded from being on the appeal panel. 

Trade Union representative. Lay or permanent official of the Trade Union to which the employee belongs, who has been reasonably certified in writing by their union as having experience of, or having received training in, acting as a worker’s companion at  disciplinary or grievance hearings.

Working days. Any designated term-time or Teacher Education Training Day or any other contractual working day, but excluding the day of any disciplinary hearing and the day on which the notification of hearing is sent to the employee. 

Investigatory Fact Finding/Meeting. Meetings held by the headteacher or nominated representative investigating an allegation of misconduct to ascertain the facts of a case which will determine if a disciplinary hearing is held. The employee has no formal right of representation at this stage, although it will not normally be refused.

Disciplinary Hearing. A hearing  to determine whether a disciplinary penalty should be imposed, following full consideration of the case. An employee facing a disciplinary hearing has the right of representation at the hearing.

Gross Misconduct. An employee’s actions that are felt to be so serious that they warrant summary dismissal, i.e. dismissal without notice or pay in lieu of notice (see below).

Summary dismissal. Dismissal without pay (or pay in lieu of notice) imposed at a disciplinary hearing following an act or omission which constitutes gross misconduct.

RESPONSIBILITIES
Headteachers or nominated representatives are responsible for ensuring that employees understand the standards of behaviour that are expected of them, maintaining those standards within their teams, and complying with the requirements of this policy and procedure, should action need to be taken.  These standards should be made clear during the induction process and as part of the ongoing communication with employees, including 1:1s, the performance appraisal process where applicable, and performance management process for teachers in schools.
Employees are responsible for familiarising themselves with the main standards of conduct, for asking their headteacher or nominated representative if they are unclear about what is expected of them, and for their own subsequent behaviour and actions.
Headteachers and employees are both responsible for acting respectfully toward others in relation to the implementation of these procedures. All parties should have due regard for maintaining confidentiality during any investigation or disciplinary hearing and, if in doubt, should seek advice on this from HR Services.
Governing body is responsible for ensuring that the procedure is applied consistently and fairly and that appropriate action is undertaken.    

Governors are responsible for conducting themselves in an appropriate manner and should have due regard for maintaining confidentially in relation to any disciplinary issue. 

HR Services are responsible for providing timely and appropriate advice and support as required to headteachers or nominated representatives and governing bodies conducting investigations, disciplinary hearings, and appeals. They are not responsible for maintaining standards of conduct in schools. They are not responsible for making decisions in relation to disciplinary penalties; these remain at all times the responsibility of the headteacher, and governor panels. HR Services is accountable for the advice they give.

Trade Union Representatives are responsible for providing advice and support as required to their members on matters of discipline, and representing any of their members in disciplinary hearings and appeals.





















[bookmark: _Toc54167416]APPENDIX 2 - INVESTIGATION
When a matter of concern regarding conduct arises, it is important that a thorough investigation takes place to establish the facts as soon as possible. It is important to be able to demonstrate that any subsequent disciplinary action is based on reasonable attempts to investigate all the circumstances surrounding the alleged incident.
The Headteacher must consider the appropriate person to conduct the investigation having regard to the seniority status of the accused employee and the nature of the allegation. The investigating officer should be neutral and independent and not otherwise involved in deciding the outcome of the case. It is strongly recommended that the headteacher should not, unless absolutely unavoidable, carry out investigations as this will automatically exclude them, on grounds of impartiality and objectivity, from taking part in any subsequent disciplinary hearing.
Once an investigating officer has been appointed, they must be clear from the outset about:
· The reason for the investigation
· The precise issues to be investigated
· How the investigation will be conducted
· The proposed time frame
· All key and relevant evidence to be gathered
The extent of the investigation will depend on the nature and seriousness of the alleged misconduct. For example, in the case of poor timekeeping, a meeting with the employee and a record of attendance, and previous informal efforts to deal with the matter may be the only form of investigation required prior to a decision on whether or not to convene a formal disciplinary hearing. In other cases the alleged misconduct may be of a more serious nature and will require a more detailed investigation.
It is important to identify the types of evidence needed and this will be determined by the nature of the alleged misconduct. The investigation will usually require the person making the allegation and any witnesses to the alleged incident to be interviewed as soon as possible in order to obtain as accurate an account of events as possible. However there may be other forms of evidence that may be relevant e.g. documentary evidence, CCTV footage, computer records. Care should be taken to ensure such evidence is obtained as a priority as it may be destroyed before being obtained.
Often, further facts will come to light during investigation. This may present the need for the investigating officer to carry out further investigation and may involve interviewing other witnesses or revisiting certain areas of the investigation with the witnesses or the employee for clarification or fresh evidence.
During any fact finding interviews, care should be taken to adopt a probative approach and to avoid using leading questions. Any questions should encourage people to recall their version of events in their own words. Witnesses must be advised on the purpose and confidential nature of the interview and that they must not discuss the investigation with people outside of it. Witnesses must be informed that they may be required to give evidence at any subsequent disciplinary hearing. Reasonable notice should be given of the interview. Interviews should be documented in writing showing the date and time of the interview with signature of witness.
At times a witness may be reluctant to present evidence or will do so only if they are given an assurance of anonymity. In such circumstances, the investigating officer should try and establish the reasons for such reluctance and ensure the witness are aware of their obligation to help assist with establishing the facts. It would be reasonable to investigate the motivation of any informant and why there is any reason for anonymity.
No guarantee of complete anonymity can be given to witnesses as there is always a risk that if the matter becomes subject to legal proceedings, they may be required to present evidence.
Where a child is a witness to an alleged incident, it is the responsibility of the headteacher, in conjunction with the parents/carer, to determine whether they may be interviewed or questioned. It may also be appropriate to seek advice from the Local Authority Designated Officer for Child Protection (LADO). However, this does not preclude the headteacher asking the child to give a written account of events.
The employee should be notified of the allegation(s) and asked to attend a meeting with the investigating officer. They should be informed that the meeting is not a disciplinary hearing but an opportunity for them to respond to the allegation(s) and to assist in establishing the facts. The employee should be given reasonable notice of the meeting and advised that they may be accompanied by a trade union representative or a work colleague. At the meeting, any explanations put forward by the employee, including whether there are any special circumstances to be taken into account must be considered and investigated. If the employee unreasonably refuses to participate in the investigatory meeting, they should be informed that a decision will be based on the remaining evidence gathered.
Once the investigation has been concluded, the investigating officer will submit their findings in the form of an investigation report which should clearly identify options for action by the headteacher and/or governing body. If the recommendation is to proceed to a formal disciplinary hearing, the investigating officer will be required to present the case at any such hearing. Where there is no case to answer all reference to the alleged misconduct will be removed from the employee’s file.
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APPENDIX 3 – GUIDELINES FOR SUSPENSION
Suspension from duty is not intended as a disciplinary measure in itself and should not be seen as punitive or pre-judging the outcome of any investigation. Suspension should be seen as a neutral act.
Suspension should not be an automatic response when an allegation is reported; careful thought should be given to each case and will be dependent on the circumstances.
Suspension is usually only appropriate:
· In cases which appear to involve gross misconduct; or
· In order to allow a thorough and unhindered investigation to take place; or
· For reasons of safety   
At the suspension meeting the headteacher or nominated representative (or chair of governors if suspending a headteacher) should:
· Inform the employee of each and every allegation made against them, being as specific as possible.
· Try and obtain an initial response to each allegation, namely acceptance, denial or no comment.
· Spell out which allegations, if any, constitute gross misconduct, or otherwise explain why the suspension is necessary.
· Explain that the suspension is immediate, but that it is neither an indication of perceived guilt, nor a disciplinary penalty.
· Explain that an investigation into each allegation is being undertaken and that the outcome of the investigation could lead to informal action, a formal disciplinary hearing, other management action, or no further action.
· Either give the employee a date, time and venue for an investigatory meeting or let them know when they may expect to receive these details.
· Advise them that they should stay away from work premises, avoid using the information networks such as email, and avoid contact with pupils, parents,  other employees and elected members / governors until the matter is resolved, using the investigating officer for indirect contact where necessary.  The employee should be made aware of who is the investigating officer where this is someone other than the headteacher.
· Explain that they should make themselves available during normal working hours.
· Advise them that, if pressed for information by pupils, parents or other employees, governors or elected members they should simply explain that they are away for a short time while some work matters are resolved.
· Secure the return of any council or school property and explain that this will be returned to the employee, if appropriate, as soon as the matter is resolved.
· Check the employee’s home address and contact numbers and instruct them to notify the investigating officer immediately of any changes, including notification of sickness, which occur during the suspension.
· Handle any enquiries about the suspension, but do not be drawn into the detail of the investigation.
· Inform them they may wish to contact their trade union representative
On receipt of the above information, either verbally, or in writing, HR Services will provide a template letter confirming the details of the suspension.  See TEMPLATE 3 – SUSPEND Only the governing body has the authority to end the suspension of a member of staff.

[bookmark: _Toc54167418]APPENDIX 4 - ROLE OF THE REPRESENTATIVE

Employees have a statutory right to be accompanied, regardless of the length of service, by a trade union representative or a work colleague at a disciplinary hearing and any subsequent appeal hearing. If the representative is a work colleague, they should be afforded reasonable paid time off. This should cover time to attend the hearing, time to familiarise themselves with the case and confer with the employee before and after the hearing.
A representative has the right to address the hearing in order to:
· Confer with the employee
· Put across the employee’s case
· Sum up the employee’s case
· Respond on the employee’s behalf to any view expressed at the meeting
A representative does not have the right to:
· Answer questions on the employee’s behalf
· Address the hearing if the employee does not wish them to do so
· Prevent the investigating officer from explaining their case
Given the importance of the representative’s role, it is good practice to allow them to ask questions and participate as fully as possible. 
















[bookmark: _Toc54167419]APPENDIX 5  - DISCIPLINARY HEARING FORMAT
The Hearing should proceed in the following manner:
Introductions: 
Introduce each participant and their role in the meeting. 
Explain the purpose of the meeting - this is a meeting held under the Disciplinary Policy and Procedure to hear the allegations and to consider what, if any, disciplinary action should be taken. The allegations to be considered are: detail allegation(s)
The possible consequences arising from this meeting could include- no action; first written warning; final written warning; dismissal. (*Delete as appropriate)
If the allegations are to constitute gross misconduct the employee should be made aware of this.
Management’s case:
The Headteacher/Chair of the Disciplinary Panel will ask the Investigating Officer to present the management case against the employee and call any witness
The Headteacher/Chair of the Disciplinary Panel will invite the employee and the employee’s representatives to ask any questions of the Investigating Officer and any witnesses called.
The Headteacher/Chair of the Disciplinary Panel together with the HR representative supporting the panel may ask any questions of the Investigating Officer and any witnesses called.

Employee’s case:
The Headteacher/Chair of the Disciplinary Panel will ask the employee and/or the employee’s representative to present the employee’s case and call any witnesses.
The Headteacher/Chair of the Disciplinary Panel will invite the Investigating Officer to ask any questions of the employee and/or the employee’s representatives and any witnesses called.
The Headteacher/Chair of the Disciplinary Panel together with the HR Representative supporting the panel may ask any questions of the employee and/or employee’s representative and any witnesses called.

Summing up:
The Headteacher/Chair of the Disciplinary Panel will invite both parties to sum up their case in the order in which they were presented. The Headteacher/Chair of the Disciplinary Panel may wish to adjourn the Hearing briefly, if necessary, to allow both parties to prepare their summations
During the summing up no new evidence should be introduced by either party.
Following the summations, the Headteacher/Chair of Disciplinary Panel will invite both parties to withdraw whilst the Headteacher/Disciplinary Panel, advised by the HR Representative, reaches a decision.

The Decision:
The Headteacher/Disciplinary Panel will consider the evidence presented seeking advice from the HR Representative as required and, if present, the representative from the Local Authority.
If there is any uncertainty about the information presented, or the discussion raises the need for he further questioning of either party’s evidence, the Headteacher/Chair of the Disciplinary Panel should invite both parties to return so that further clarification can be sought from either or both parties.
If the Headteacher/Disciplinary Panel wishes to question either party on matters which have not already been raised, or new evidence emerges at this stage, either party may request an adjournment to carry out further investigation before responding. The Headteacher/Chair of Disciplinary Panel will make a decision on any such requests including the length of any adjournment.
Once the Headteacher/Chair of Disciplinary Panel has reached a decision, both parties will normally be recalled and informed of the decision.
Where the allegation is proven, before deciding the level of sanction, the Chair of the Disciplinary Panel will consider the nature and level of the current offence in relation to the employee’s job, any mitigating circumstances evident from the case presentations, and the employee’s current disciplinary record. The Headteacher/Chair of the Disciplinary Panel will inform the employee:
· The precise nature of the misconduct; and whether it is considered to be misconduct or gross misconduct;
· What, if any, mitigating circumstances have been taken into account;
· What disciplinary action is being taken and the length of time for which the disciplinary action is valid, or in the event of dismissal whether it is with or without contractual notice (the latter  only applies be in the case of gross misconduct)
· The employee should be informed of the consequences of further misconduct within the set period of the disciplinary sanction issued. For instance that it may result in dismissal or some other contractual penalty such as demotion or loss of seniority.
· Their right of appeal and the appropriate timescale within which the employee needs to submit their appeal.

Where the allegation(s) is judged not proven all reference to the matter will be removed from the employee’s file.
The outcome of the Hearing should be confirmed in writing within 5 working days of the date of the Disciplinary hearing
At times, due to the complex nature of the case and the extent of the evidence presented, it may not always be possible for the Headteacher/Disciplinary Panel to reach a decision within the timeframes set for the day. At times the Hearing itself may continue late into the day and it may be considered reasonable to allow the employee and their representatives to go home. In these circumstances, the employee will be notified of the decision and corresponding reasons in writing within 5 working days of the date of the hearing. 
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	EXAMPLES OF GROSS MISCONDUCT - This list is not exhaustive. 

	· Bullying or harassment; to include cyber-bullying whether it be on the basis of age, disability, gender reassignment, marriage and civil partnerships, pregnancy and maternity, race, religion or belief, sex or sexual orientation or any other grounds.
· Theft or fraud; from the school, governors, other employees, pupils or members of the public 
· Malicious or serious damage or misuse to school / governing body property or equipment 
· Fighting or assault
· Serious incapability through alcohol or being under the influence of illegal drugs
· Falsification of records e.g. timesheets, expenses claims or qualifications/criminal record in a job application etc. or aiding someone else in doing so
	· Sexual or indecent assault
· Deliberately accessing Internet sites containing pornographic, offensive or obscene material, or the forwarding on of emails containing these
· Serious and/or repeated breaches of health and safety rules e.g. endangering other people or resulting in damage to property and/or equipment
· Serious insubordination or disobedience of instructions, or failure to co-operate with the employer
· Serious negligence which causes unacceptable loss, damage or injury.
· Bringing the school / governing body into serious disrepute
· Serious breach of confidence 
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